IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

CHERYL O CHARLES,

Pl aintiff,
No. 00-2669 M/V
W LLI AM HENDERSON,

Post mast er General ,

United States Postal Service,

Def endant .

N N N N N N N N N N N N N

ORDER GRANTI NG DEFENDANT’ S MOTI ON FOR SUMVARY JUDGVENT | N PART
AND DENYI NG | N PART

Before the Court is Defendant’s Mtion for Summary Judgnent,
filed Decenber 13, 2002. Plaintiff responded on January 15, 2003.
Plaintiff alleges that Defendant Menphis Post O fice discrimnated
agai nst her based on her race, religion, sex, age, disability, and
color inviolation of Title VII of the Gvil Rights Act of 1964, 42

U S. C 82000e (“Title VI1"). Plaintiff also alleges a retaliation

claimunder Title VII. For the reasons |isted below, the Court
CGRANTS Def endant’ s notion for sumrary judgnent on all issues except
one.

Statement of facts

This case is the consolidation of two cases filed in this
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Court. Plaintiff alleges four underlying adm ni strative conplaints
of discrimnation, the facts of which will be discussed in turn.
The Court summarizes Plaintiff’s first claimas the denial of
the opportunity of a detail in the Chicago Post Ofice. Plaintiff,
a Catholic black fenmale over age 40, began her career with the
United States Postal Service in 1970 in Los Angeles, California. In
1990, she transferred to the Menphis Post Ofice. Plaintiff was
enployed as a level EAS-16 distribution supervisor in at the
Hickory Hill Post Ofice in Menphis in 1997. In August, 1997,
Plaintiff went to Chicago to interview for a position in the
Chicago Post O fice and was offered a detail to a |evel EAS-22
position, but asserts she was deni ed the opportunity by managenent
in Menphis. On the day of the interview, Plaintiff phoned the
Menphis Post Office to inquire about the possibility of her taking
the detail in Chicago. Silvester Omnens, area nanager, was acting
Postnmaster on that day. Owens inforned Plaintiff that her
application for the detail to Chicago had not been approved.
Plaintiff alleges that during that same conversation Owmens told
her she “was not wanted in Menphis”. W | hel meni a Bonds, the
Post master of the Menphis Post Ofice, stated in her deposition
that she was the individual that nmade the decision not to approve
the request for the detail in Chicago. Follow ng that telephone
conversation with Oaens, Plaintiff did not return to work unti

January 1998. Plaintiff alleges that 1in denying her the



opportunity in Chicago, Defendant discrimnated agai nst her based
on her religion, sex and age. Plaintiff also sets forth a
retaliation claim Plaintiff previously filed a conplaint with the
Equal Enpl oynment Qpportunity Conm ssion agai nst Defendant on July
1, 1996. That conplaint naned Terry Green and J. Nutall as the
persons who took the actions she alleged were discrimnatory.
Next, Plaintiff contends that in changi ng her duty assi gnnents
upon Plaintiff’s return to work, Defendant discrimnated agai nst
her based on religion, sex, age and retaliation. Upon her return
to work, Plaintiff was assigned to the Bartlett Post Ofice. In
February 1998, Plaintiff was infornmed by her manager, L.T. Blair,
that she was scheduled to return to the Hickory H Il Post Ofice
where she had previously worked, but would not be placed in the
position she had been in prior to her absence. Blair told her that
this change in assignment was due to the fact that her prior
position had been el inm nated during her absence. Bl air assigned her
to a position as a supervisor in Finance Operation. At some point
after she began the new job, Plaintiff infornmed Blair of her
medi cal restrictions and submtted that she had difficulty with the
new assi gnnent in Finance. In response, Blair suggested that she
m ght want to consider applying for |ight duty assignnents.
Plaintiff’s next allegation of inpermssible discrimnation
concerns events surrounding her alleged injury that Plaintiff

contends took place on April 15, 1998. On that date, Plaintiff



attended training at the Wite Station Post Ofice. Wen she
arrived at that facility, Plaintiff told the other supervisors in
attendance that she was prone to bl ackouts and, in the event that
one should occur, they were to call 911. That sanme day, Plaintiff
all egedly suffered a panic attack, fell, and hit her head. After
the alleged injury, Plaintiff phoned 911 herself. She was taken by
anbul ance to St. Francis Hospital. The next norning, Plaintiff
called the I njury Conpensation Ofice and reported that she needed
to file an accident report because she had fallen at the Wite
Station Post Ofice the previous day and hit her head.

On May 21, 1998, Defendant issued Plaintiff a Notice O
Proposed Renoval for falsification of FormCA-A Federal Enployee’s
Notice of Traumatic Injury and Caim for Continuation of
Pay/ Conpensation, and a violation of the Standards of Conduct of
t he Enpl oyee and Labor Relations Manual. Plaintiff contends that
t he Defendant’s issuance of this notice constituted inpermssible
di scrimnation based on religion, race, sex, and retaliation.

Last, Plaintiff alleges that the Defendant discrim nated
against her in failing to award her a bonus through the Econom c
Val ue Added Vari abl e Pay Program (“EVA bonus”), an incentive bonus
pl an for supervisors. Plaintiff did not receive an incentive bonus
for 1998. Plaintiff contends that the Defendant’s denial of the EVA
bonus was inperm ssible discrimnation based on race, color,

religion, sex, age, nental disability and retaliation.



Plaintiff has not worked for the Postal Service since Novenber
6, 1998. She applied for, and currently receives, disability
retirement benefits.
Summary Judgnent St andard

Under Federal Rule of Civil Procedure 56(c), summary judgnent
S pr oper "if the pleadings, deposi tions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnment as

a matter of law." Fed. R Cv. P. 56(c); see also Celotex Corp. v.

Catrett, 477 U.S. 317, 322 (1986). So long as the novant has net
its initial burden of "denonstrat[ing] the absence of a genuine
issue of material fact," Celotex, 477 U S at 323, and the
nonnovi ng party i s unable to nake such a show ng, sumrmary | udgnent

is appropriate, Emmons v. MlLaughlin, 874 F.2d 351, 353 (6th Cr

1989). In considering a notion for sunmary judgnent, "the evi dence
as well as all inferences drawn therefromnust be read in a |ight
nost favorable to the party opposing the notion." Kochins v.

Li nden-Alimak, Inc., 799 F.2d 1128, 1133 (6th Cr. 1986); see al so

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,

587 (1986).
When confronted with a properly-supported notion for summary
judgnment, the nonnoving party "nmust set forth specific facts

showi ng that there is a genuine issue for trial." Fed. R Cv. P
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56(e); see also Abeita v. TransAnerica Milings, Inc., 159 F.3d

246, 250 (6th Cir. 1998). A genuine issue of material fact exists
for trial "if the evidence [presented by the nonnoving party] is
such that a reasonable jury could return a verdict for the

nonnmovi ng party."” Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). In essence, the inquiry is "whether the evidence
presents a sufficient disagreenent to require subm ssionto a jury
or whether it is so one-sided that one party nust prevail as a
matter of law. " 1d. at 251-52.

Title VI

Title VII states, in relevant part:

It shall be an unlawful enploynment practice for an
enpl oyer -

(1) to fail or refuse to hire or to discharge any
i ndividual, or otherwise to discrimnate against any
individual with respect to his conpensation, ternms,
conditions, or privileges of enploynent, because of such
individual's race, color, religion, sex, or national
origin .

42 U.S.C. 8§ 2000e-2(a)(1). In the absence of direct evidence of
discrimnation, Title VII clains are analyzed under the shifting

burden anal ysis set forth in McDonnell Douglas Corp. v. Geen, 411

U S 792 (1973), and as refined in Texas Departnent of Comrunity

Affairs v. Burdine, 450 U S. 248 (1981). Under that analysis, a

plaintiff rmust first prove, by a preponderance of the evidence, a

prima facie case of discrimnation. See Burdine, 450 U S. at 252.

Establi shnent of the prina facie case creates a rebuttable
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presunption that the enpl oyer engaged in unlawful discrimnation.
See Hicks, 509 U.S. at 506. If the plaintiff nmeets this burden, the
burden then shifts to the defendant to produce a legitimte, non-
di scrimnatory reason for the adverse enpl oynent action. See id. at
252-53. If the defendant neets this burden, the burden then shifts
back to the plaintiff to show that the reasons offered by the
defendant are a pretext for discrimnation. See id. at 253.
Thr oughout this analysis, the ultimate burden of proving the intent
to discrimnate, by a preponderance of the evidence, always remai ns

with the plaintiff. See St. Mary’'s Honor Center v. Hicks, 509 U. S.

502, 511 (1993).
Di scussi on

Plaintiff all eges Defendant wrongly di scrimnated agai nst her
in four different contexts: (1) denying her the opportunity for
detail in Chicago; (2) changing her duty assignnents upon her
return to work; (3) issuing her the notice of renoval; and (4)
denyi ng her an EVA bonus. These four allegations will be di scussed
in turn.

Detail to Chicago

Plaintiff all eges that Def endant wrongly di scrim nated agai nst
her on the basis of religion, sex, and age in denying her
application for a detail in Chicago. Plaintiff has also filed a
claim based on retaliation. It is undisputed that Plaintiff is a

Catholic black fenale over the age of 40, and thus a nenber of
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several protected classes under Title VII. The parties do not
di spute that Plaintiff suffered an adverse enpl oynent action: the
deni al of the detail in Chicago. Defendants, however, contest that
the circunstances surrounding the adverse enploynment action
rational |y support the inference that the adverse enpl oynent action
was notivated by unl awful considerations. Plaintiff did not respond
to the Defendant’s notion for summary judgnment on the denial of the
Chi cago detail.

Ms. Bonds, the Postnaster who made t he deci si on not to approve
Plaintiff’s detail to Chicago, stated in her deposition that she
did not even knowthat Plaintiff was Catholic. In fact, Plaintiff’s
only support for discrimnation based on religion is the fact that
M. Ownens is a Protestant mnister. She alleges that “he forced
people to attend church if they wanted to advance.” Plaintiff has
of fered no evidence in support of that allegation.

Plaintiff al so all eges discrim nation based on sex, but nerely
asserts that she was the victi mof sex discrimnation because Onens
et males go on details. To establish a prinma faci e case of gender
discrimnation, a plaintiff nmust show (1) that she is a nmenber of
a protected class; (2) that she was satisfactorily perform ng her
job; (3) she suffered an adverse enpl oynent decision; and, (4) she

was replaced by a male. See MIIs v. Ford Moetor Co., 800 F.2d 635,

638-39 (6th Cir. 1986). The only evidence that Plaintiff offers to

satisfy the fourth requirenent is her argunment that Sidney Pool e,
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a white nale, was given a detail out of town when she was denied
the detail to Chicago. The Court finds that this is not a valid
conpari son because the circunstances surrounding the detail differ
significantly. Poole was a station manager and was sent on a detai
to Florida that was no nore than two |evels higher than the
position he was in prior to the detail. Plaintiff, on the other
hand, was seeking a detail to a position in Chicago that was six
| evel s higher than her current position.

Additionally, Plaintiff has of fered no evidence to support her
all egations of race and age discrimnation other than asserting
that Omens preferred to pronote young wonmen. Plaintiff’s broad
assertions of discrimnation based on religion, sex, age and race
are insufficient to support a prima facie case of discrimnation.

The Court al so notes that both Ovens and Bonds are over forty
and bl ack. Defendant asserts that M. Bonds, the individual that
deni ed her the opportunity for the detail in Chicago, was famliar
with Plaintiff’s work and stated in her deposition that she
considered Plaintiff unqualified for the detail. M. Bonds stated
further that she was famliar with the job in Chicago and did not
believe the Plaintiff had the necessary training or experience for
t he hi gher position.

Considering the materials submtted in support of sunmary

judgnent, the Court finds that the surrounding circunstances do not



support an inference that Defendant’s denied Plaintiff the
opportunity in Chicago based on unlawful considerations of race,
religion, sex or age. Accordingly, Plaintiff has not set forth a
prima facie case of discrimnation on the basis of race, sex, age,
or religion.

Plaintiff also all eges that Defendant deni ed her the denial of
the opportunity for a Chicago detail inretaliation for a prior EEO
conplaint, filed on July 1, 1996.

Title VII prohibits retaliation against an enpl oyee “because
he has opposed any practi ce nade an unl awful enploynent practice .

or because he has nmade a charge, testified, assisted, or
participated in any manner in an investigation, proceeding, or
hearing,” in connection with an unlawful enploynent practice. See
42 U. S.C. 82000e-3(a). Cains for retaliation under Title VIl are
subject to the sanme analytical framework as «clainms for

discrimnation under Title VII. See Wen v. Gould, 808 F.2d 493,

500-02 (6th Cir. 1987) (applying McDonnel I Dougl as/ Burdi ne shifting
burden analysis to retaliation clain.

To establish a prima facie case of retaliation, a plaintiff
must show. (1) that plaintiff engaged in an activity protected by
Title VII; (2) that the exercise of his civil rights was known by
defendant; (3) that, thereafter, the defendant took an enpl oynent

action adverse to the plaintiff; and (4) that there was a causa
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connection between the protected activity and the adverse

enpl oynment action. See Hollins v. Atlantic Co., 188 F.3d 652, 661

(6th Gr. 1999). Establishment of the prima facie case creates a
rebuttable presunption that the enployer engaged in unlaw ul
retaliation. See Hi cks, 509 U S. at 506.

Def endant concedes that Plaintiff did engage in prior activity
and suffered an adverse action. Defendant contends, however, and
the Court agrees, that Plaintiff has presented no evidence in
support of elenment four: a causal connection between the protected
activity and the adverse enpl oynent action or that Defendant even
knew of the prior activity. There is nothing in the record to
suggest that Bonds or Oanens were aware of the 1996 conpl aint. That
conplaint concerned Plaintiff’s non-selection to a quality
specialist position and did not involve either Bonds or Owens.
Plaintiff admts that she did not have any conversation with Oaens
concerning the prior EEO conplaint. (Plaintiff’'s dep. pp. 46-48.)
Onens has also stated that he was not aware of Plaintiff’'s prior
EEO conplaint. (Exh. B to Def. Mot. for Summ J.)

Accordingly, the Court finds that Plaintiff has failed to set
forth a prima facie case of retaliation.

Duty Assi gnnents

Plaintiff alleges that she was told by the station manager

that she was to report to Hickory H Il Station despite her nedical
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limtations, her request to assunme her regul ar position was deni ed,
she was instructed to request light duty, and her duty assignnents
and hours were changed. Again, Plaintiff alleges race, religion
sex, and age discrimnation and retaliation. Plaintiff al so all eges
di scri m nati on based on col or (dark brown).

The Court finds that Plaintiff has failed to identify an
adverse action sufficient to make out a prinma facie case. The Sixth
Circuit defines “adverse enploynment action” as a “nmaterially

adverse change in terns and conditions of enploynment.” Hollins v.

Atlantic Co., 188 F.3d 652, 662 (6th Gr. 1999). Moreover, the

Sixth Grcuit has held that reassignnents wthout changes in
sal ary, benefits, title or work hours usually do not constitute

adverse enploynent actions. Kocsis v. Miulti-Care Mgnt., 97 F.3d

876, 885 (6th Cr. 1996); Yates v. Avco Corp., 819 F.2d 630, 638

(6th Gr. 1987).

In February, 1998, Plaintiff was assigned to a position as a
supervi sor in Finance Operation. Plaintiff’s previous position was
a supervisor in Distribution. The change in duty assignnment did not
result in a reduction in pay or status; Plaintiff remined a
supervisor in her new position in Finance. Plaintiff acknow edges
t hat supervisors could be noved around. (Pl. Dep. at 90.)

Furthernmore, the individual that was in Plaintiff’s previous

supervisor position in distribution was a part-tine flexible
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enpl oyee. Plaintiff’s former position in distribution was no |onger
a permanent position at the time she decided to return, hence,
Def endant assigned her to a position in finance, thereby keeping
her in the enploy of the Menphis Post Ofice.

Also, it is clear to the Court that a suggestion to file a
request for light duty is not an adverse action sufficient to put
forth a prima facie case of discrimnation. Blair nmade that
suggestion after Plaintiff conplained of her inability to perform
her job. Plaintiff admts that |ight duty is available for
enpl oyees when they are injured in sonme manner and cannot perform
the full range of their duties. (Pl. Dep. at 111-112.) Accordingly,
the Court finds that Plaintiff cannot nmake out a prina facie case
regardi ng her discrimnation claimsurrounding the change in duty
assignnments or Blair’s suggestion that she apply for light duty
assi gnnents.

Noti ce of Renpval

In its notion for sunmary judgnment, Defendant concedes t hat
Plaintiff can put forth a prima facie case regarding the notice of
renoval . Once Plaintiff has established the elenments of a prinma
faci e case, a presunption of unlawful discrimnation arises, which
Def endant may rebut by producing evidence of a legitinmate, non-
di scrim natory reason for taking the adverse enpl oynment action. See
Hi cks, 509 U.S. at 506-07.

After the alleged incident during training, Defendant avers
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that it conducted an investigation and concluded that Plaintiff
falsified FormCA-Ain terns of physical injury. Defendant reached
this conclusion after consulting with St. Francis Hospital, which
had no records of her hitting her head. Defendant al so interviewed
several of Plaintiff’'s coworkers, all of whomdenied that Plaintiff
ever discussed with themher injuries resulting fromthe fall. The
Court finds that Defendant has nmet its burden of denonstrating a
| egitimate, business reason.

Once the Defendant has nmet this burden of production, the
presunption created by the prina facie case is rebutted, and the
burden shifts back to the plaintiff to show that the proffered
justifications are pretexts for unlawful discrimnation. Burdine,
450 U. S. at 252-53. To survive summary judgnment, plaintiff nust
produce evi dence that woul d permt the fact-finder to concl ude that

Def endant’s justifications are pretextual. See Warfield v. Lebanon

Correctional Institute 181 F.3d 723, 730-31 (6th Cr. 1999).

To prove pretext, a plaintiff may show either: (1) that
defendant’ s reasons had no basis in fact; (2) that the proffered
reason did not actually notivate the discharge; or (3) that the

reasons were insufficient to notivate discharge. See Mnzer V.

Di anond Shanrock, 29 F.3d 1078, 1084 (6'" Cir. 1994).

To show pretext, Plaintiff cites records fromher doctor, Dr.
Lewi s Loskovitz, who exam ned her after the alleged incident to

prove that she did indeed suffer an injury while at Wite Station
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Post O fice. These records show that Dr. Loskovitz diagnosed
Plaintiff as suffering from a mld concussion. Plaintiff also
asserts that she visited Dr. Loskovitz again on April 17 for
additional treatnment for those clains. Plaintiff submtted aletter
fromher treating physician to Defendant substantiating her claim
for injury. (Pl. Resp. to Def. Mt. for Summ J., Exh. F.)
Plaintiff also submts that the U S. Departnment of Labor, Ofice of
Wrkers Conpensation Prograns has accepted Dr. Loskovi t z’
determ nation that the injury occurred.

Wil e there may be sone di spute as to whether or not Plaintiff
did indeed fabricate her claimand whether she did suffer injury
while at White Station Post Ofice, that issue is not before the
Court. What is at issue is whether or not the issuance of the
report was based on discrimnatory unlawful notives. The Court
finds that Plaintiff has satisfied her burden of creating a genui ne
issue of material fact as to whether Defendant’s proffered reason
for the issuance of the report was pretextual. The Court,
therefore, denies summary judgnent on this issue of whether
Def endant i npermi ssibly discrimnmnated against Plaintiff in issuing
her a notice of renoval

Deni al of bonus

Def endant agrees that Plaintiff is able to nake out a prima

faci e case of discrimnation regarding the denial of the EVA bonus.
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However, defendant has put forth a legitimate, non-discrimnatory
reason for its failure to grant Plaintiff a bonus. At the tine
Def endant eval uated its enpl oyees to determ ne who woul d receive a
bonus, Defendant had already issued Plaintiff a notice of proposed
renmoval for falsification of a government record. Plaintiff’'s
station manager, L. T. Blair, stated in his affidavit that Plaintiff
did not receive an award because she had received a Notice of
Proposed Renoval. Plaintiff has not put forth any evi dence show ng
that this reason was a pretext for illegal discrimnation. Again,
the issue in this case i s not whether Defendant was correct inits
decision not to grant Plaintiff a bonus, but whether its failure to
do so was based upon discrimnatory notives. Plaintiff offers no
evi dence nor does she submt any argunents that the proffered
reason for Defendant’s denial of the EVA bonus was pretextual. The
Court finds that Plaintiff has not nmet her burden of creating a
genuine issue of material fact in proving pretext and GRANTS
sunmary judgnent on the i ssue of whether Defendant’s denial of the
EVA bonus was di scrim nation.

Concl usi on

The Court concludes that Plaintiff has not set forth a prina
facie case regarding her clains revolving around the detail to
Chi cago and her duty assignnments. Also, Plaintiff has failed to

nmeet her burden establishing that there is a genuine issue of
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material fact as to whether Defendant’s reasons for failing to
award her an EVA bonus was pretext for i nperm ssi bl e
di scrim nation. Accordingly, the Court GRANTS Defendant’s notion
for sunmary judgnment on these three issues.

The only remaining issue before the Court is whether the
Def endant inpermssibly discrimnated against Plaintiff by

termnating her (i.e. issuing the notice of renoval).

ENTERED this __ day of March, 2003.

JON P. McCALLA
UNI TED STATES DI STRI CT JUDGE

-17-



-18-



